United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






BRIEF AND APPENDIX 
FOR APPELLANT 


for the District of Columbia 


April Term, 1942 


HELEN CAMP, Appellant, 


VASELEOS P. CANELACOS and 
ZAHARO P. CANELACOS, Appellees, 


Appeal from the District Court of the United States for the 

District of Columbia 


Leonard J. Ganse, 

Carl F. Bauersfeld, 
Attorneys for Appellant, 


Peiss or Byeon 8. Adams, Washington; D. O. 












INDEX. 


Page 

Jurisdictional Statement. 1 

Statement of Case. 2 

The Pleadings . 2 

The Facts and Findings. 4 

Questions Presented. 12 

Summary of Argument. 13 

Argument . 14 

I. The Mandate of the Court of Appeals Did Not 
Preclude the District Court from Entering a 
Decree in Favor of Helen Camp Upon the Ques¬ 
tion of a Default. 15 

II. The Court Below Erred in Charging Helen Camp 
with Certain Receivership Expenses. 19 

Conclusion. 22 

TABLE OF CASES. 

Atlantic Trust Co. v. Chapman, Receiver, 208 U. S. 360, 

28 S. Ct. 105, 52 L. ed. 528 . 21 

Ballard v. Spruill, 64 App. D. C. 60, 74 F. (2d) 464 _ 2 

Barney, Hoyt et oX . v. Winona and St. Peter R. R. Co., 

117 U. S. 228, 6 S. Ct. 228, 29 L. ed. 858, 860. 11 

Ccunelacos, et al. v. Hollway , et al., — App. D. C. —, 

— Fed. (2d) —. 1,2 

District of Columbia v. McBlair, 124 U. S. 320, 331, 

8 S. Ct. 547, 31 L. ed. 449, 453. 19 

Earll v. Picken, 72 App. D. C. 91,113 F. (2d) 150. 2 

Ex Parte Union Steamboat Co., 178 U. S. 317, 20 S. Ct. 

904, 44 L. ed. 1084 . 17 

Ferguson v. Deni (1891; C. C.)> 46 Fed. 88. 20 

Holman v. Ryan, 61 App. D. C. 10,56 F. (2d) 307 . 2 




















11 


Index Continued. 


Page 


Kent v. Livingstone, 65 App. D. C. 291, 83 F. (2d) 316. 2 

Oklahoma v. Texas, 265 U. S. 505, 44 S. Ct. 604, 68 L. 

ed. 1152. 21 

Palmer v. State of Texas, 212 TJ. S. 118, 29 S. Ct. 230, 

53 L. ed. 435 . 21 

Realty Investment Cory., Etc., v. Rust, 71 App. D. C. 

213; 109 F. (2d) 456 . 2 

Rogers v. Barnes, 169 Mass. 179, 47 N. E. 602. 14 

Salinger v. Lincoln Nat. Life Ins. Co., 52 F. (2d) 1080. 14 

Spruill v. Ballard, 61 App. D. C. 112, 58 F. (2d) 517_ 2 

TEXT BOOKS. 

41 Corpus Juris, p. 843 § 1021. 14 

4 Corpus Juris, p. 1211 § 3264 . 15 

53 Corpus Juris, § 495 . 21 









IN THE 


United States Court of Appeals 

for the District of Columbia 

April Term, 1942 

No. 8277 

HELEN CAMP, Appellant, 


v. 

VASELEOS P. CANELACOS and 
ZAHARO P. CANELACOS, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal, taken by Helen Camp (defendant and 
cross-plaintiff below) from an Order On Mandate Of The 
United States Court of Appeals, 1 entered by the District 
Court of the United States for the District of Columbia on 
March 6,1942. (Appendix, pp. 9-12.) Notice of Appeal, and 
Cost Bond on Appeal, were filed for this appeal on March 
27,1942. (Appendix, pp. 12,13.) 

i This ease was before this Court on a prior appeal in the case entitled 
Vascleos P. Canelacos and Zaharo P. Canelacos, Interveners, Appellants, V. 
William ,J. Hallway, Plaintiff and Cross-Defendant, Helen Camp, Defendant 
and Cross-Plaintiff, and Lillian F. Hollway and Austin E. Hollway, Cross-De¬ 
fendants, Appellees, Docket No. 7800. This Court wrote an Opinion therein. 

-App. D. C.-,-F. (2d) -. A Petition for Rehearing was duly 

filed, and was considered by the Court. Docket No. 7800. A per curiam 

opinion was rendered on the petition for rehearing. [Docket No. 7800, - 

App. D. C.-,-F. (2d) -], and an order was entered thereon deny¬ 

ing the petition. Docket No. 7800. 

It is the ruling of this Court upon the petition for rehearing, and the sub¬ 
sequent action of the court below in respect thereof, which is the basis for the 
instant appeal. 
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Jurisdiction of this Court is derived from Code D. C. 
1940, § 17-101. 


STATEMENT OF CASE. 

A full statement of the case, both as to the pleadings, the 
evidence, and the proceedings, is helpful to an understand¬ 
ing of the present appeal. 

THE PLEADINGS. 

This case originally came on for trial in equity 2 in the 
court below upon a bill of complaint filed by William J. 
Hollwav (who has failed to appear on the instant appeal), 
which alleged that Helen Camp (appellant on this appeal) 
was in default in payments due upon a promissory note 
secured by a second deed of trust on premises 4024 13th 
Street, Northwest, Washington, D. C., wherefore he was 
entitled to foreclose under the deed of trust. The basis for 
filing of the suit was that William J. Hollwav was the holder 
of the note secured by the trust, and that he and his wife, 
Lillian F. Hollwav, the trustees named in the deed of trust, 
were disqualified from acting by their interest 3 and relation¬ 
ship 4 from acting as trustees. 5 

2 The case was brought in equity under the practice prior to the adoption 
of the Federal Rules of Civil Procedure. 

3 As holder of the note secured by said second trust on the property, William 
J. Hollway assumed (as did Helen Camp, and Lillian F. Hollwav and Austin 

E. Hollway) that he was disqualified to act as trustee in the foreclosure. Spruill 
V. Ballard, 61 App. D. C. 112, 58 F. (2d) 517; Earll v. Piclccn, 72 App. D. C. 
91, 113 F. (2d) 150. And see, Realty Investment 4- Securities Corp. v. H. L. 
Rust Co., 71 App. D. C. 213, 109 F. (2d) 456. His disqualification had been 
learned when a title company search was made on the attempted foreclosure 
and sale to Vaseleos P. Canelacos and Zaharo P. Canelacos, interveners. (Cf. 
Transcript of Record, pp. 3-4.) 

The opinion rendered by this Court on the prior appeal herein modifies the 

prior decisions. Compare, Canelacos v. Hollway ct at, - App. D. C. -, 

-F. (2d) -. 

« As the wife of the holder of the note, secured by the deed of trust, Lillian 

F. Hollway, the other trustee, likewise assumed that she was disqualified from 
acting in the foreclosure because of her relationship as wife of William J. 
Hollway. HoUman v. Ryan, 61 App. D. C. 10, 56 F. (2d) 307; Ballard v. 
Spruill, 64 App. D. C. 60, 74 F. (2d) 464; Kent v. Livingstone, 65 App. D. C. 
291, 83 F. (2d) 316. 

3 The theory of the bill of complaint was, that because of an alleged default 
by Helen Camp in payments to be made under the second trust, and because of 
the [assumed] disqualification of the trustees to act for foreclosure, William 
J. Hollway was entitled to a substitution of trustees, and to have a foreclosure 
in equity. (Cf. Transcript of Record, pp. 1-4.) 
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Before Helen Camp answered the bill of complaint, Vase- 
leos P. Canelacos and Zaharo P. Canelacos intervened in 
the case. (Transcript of Record, p. 13). By the interven¬ 
ing petition the Canelacos’ asserted that they had purchased 
the property as bona fide purchasers at the foreclosure sale; 
that they had made deposit of $300.00 at the time of sale; 
that they had ordered title search to be made by Title Com¬ 
panies, whereupon defects in the title to the premises had 
been disclosed 6 ; that interveners had entered into posses¬ 
sion and enjoyment of the property after the attempted sale, 
and had incurred expense in so doing; that the interveners 
were entitled to have the sale confirmed in them, by a decree 
for specific performance, or they were entitled to be 
awarded damages against William J. Hollway and Lillian 
F. Hollway for their failure to convey the real estate; and 
further, that the bill of complaint of William J. Hollway 
should be dismissed. (Transcript of Record, pp. 14-21). 

Lillian F. Hollway and William J. Hollway filed separate 
answers to the intervening petition (Transcript of Record, 
pp. 23-25, 26-28), wherein they reiterated their disqualifica¬ 
tion to act as trustees in the attempted foreclosure because 
of their relationship and interest; and they denied the right 
of Vaseleos P. Canelacos and Zaharo P. Canelacos, inter¬ 
veners, to the relief claimed. 

Helen Camp filed an answer to the bill of complaint 
wherein she admitted that she had acquired title to said 
premises, 4024 13th Street, Northwest, Washington, D. C., 
from one Austin E. Hollway (son of William J. & Lillian F. 
Hollway), by the down payment of a cash sum, subject to 
an outstanding first trust of $4,000.00, the balance of the 
purchase price, $2,050.00, being represented by a promissory 
note secured by a second deed of trust on the property. Her 
answer admitted that the promissory note was payable in 

«The Title Companies reported a pending equity suit to declare inchoate 
right of dower as a cloud upon the title. (Transcript of Record, pp. 16, 121- 
125.) 

The Title Companies also reported the disqualification of William J. Holl¬ 
way and Lillian F. Hollway, trustees, to act in the foreclosure on the supposed 
default of Helen Camp, because of their interest and relationship. 
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monthly installments, and asserted that the second trust 
indebtedness had been reduced by such payments to the 
amount of $1,241.58. But she denied that she was in default 
in payments under this second trust, or that a foreclosure 
was proper or available to William J. Hollway , 7 (Tran¬ 
script of Record, pp. 29-30). By her cross bill, Helen Camp 
set up in chronological order the facts and circumstances 
whereunder the attempted foreclosure had taken place, and 
denied any right to foreclose. The cross bill brought in 
additional parties as defendants in the cause, viz., Lillian F. 
Hollway, Austin E. Hollway, and one Myrtis Elizabeth Holl- 
way, •wife of Austin E. Hollway. Helen Camp prayed for 
the removal of the cloud cast upon her title by the attempted 
foreclosure, and asked for an adjudication by the court that 
the fee simple right, title and interest in the property was 
vested in her. s 

Myrtis Elizabeth Hollway (Transcript of Record, pp. 36- 
38), Lillian F. Hollway (Transcript of Record, pp. 41-43), 
and Austin E. Hollway (Transcript of Record, pp. 43-45), 
filed separate answers to the cross bill. William J. Holl¬ 
way filed a reply to said cross bill. (Transcript of Record, 
pp. 39-41). 

A Pre-trial Hearing was held in the case (Transcript of 
Record, pp. 45-47), and the case came on for trial upon the 
pleadings aforesaid. 

THE FACTS AND FINDINGS. 

At the trial of the case, it was established in evidence, and 
found as facts by the court below (Cf. Findings of Fact, 
Transcript of Record, pp. 51-61), that: 

On the last Sunday in July, 1934, Helen Camp saw an 
advertisement in the Washington Sunday Star advertising 
premises 4024 13th Street, Northwest, Washington, D. C., 

7 Thus the principal issue made by the complaint of William J. Hollway, 
and the answer of Helen Camp, was whether Helen Camp was in fact and law 
in default so as to justify a foreclosure. 

# There were other prayers in the cross bill which were not material either to 
the prior appeal or the instant appeal. (Transcript of Record, p. 34.) 
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“For Rent Or Sale.” Helen Camp first visited the prem¬ 
ises alone where she conferred with William J. Hollway, 
who did not appear anxious to rent, and who purported to 
act as the owner thereof. She later visited the premises 
on that day with her husband; and thereafter on the same 
day with her mother. Concluding to buy the premises, 
Helen Camp made a deposit of $5.00 on account of a Pur¬ 
chase Contract to be drawn up by William J. Hollway, for 
the sale of the property. A Receipt was given her by 
William J. Hollway therefor. (Transcript of Record, p. 
52). 

On August 1, 1934, William J. Hollway prepared, and 
Helen Camp signed, a printed form of Purchase Contract 
providing for the sale and purchase of said premises with 
improvements thereon for the price of $6,250.00. The Pur¬ 
chase Contract provided that Helen Camp should pay 
$200.00 cash at date of conveyance, and that she should 
assume an outstanding first trust in the amount of $4,000.00, 
payable $20.00 per month, which had been given by Lillian 
F. Hollway to secure a loan of $4,000.00 made by The Secur¬ 
ity Savings & Commercial Bank of Washington, D. C. The 
balance of $2,050.00 was to be secured by a second deed of 
trust on the property. 0 (Transcript of Record, pp. 52-53). 

The Purchase Contract provided that it was subject to 
no understanding or conditions except as specified thereon; 
that the property was sold subject to existing covenants cmd 
clear of encumbrances, except as stated; that the title was 
to be good record title or deposit refunded; that the vendor 
should pay all title charges in case good record title could 
not be given; and that the deed was to be placed in escrow 
until $300.00 (including the $200.00 down-payment) had 
been paid. (Transcript of Record, p. 53) (Cf. Purchase 
Contract, Transcript of Record, p. 91). 

At the time of its execution by Helen Camp, Austin E. 
Hollway’s name did not appear thereon, and Helen Camp 
assumed that William J. Hollway was the owner of said 

® It is the attempted foreclosure of this second trust which was the basis of 
this entire litigation. 
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property. She first learned that Austin E. Hollway pur¬ 
ported to be the owner when the Purchase Contract was 
returned bearing signature of Austin E. Hollway as ow T ner 
thereon. (Transcript of Record, p. 53). 

William J. Hollway undertook to, and in fact did, handle 
the drafting and preparation of all instruments concerned 
in the sale of said property to Helen Camp. (Transcript of 
Record, p. 53). 

On August 1, 1934, Helen Camp executed and delivered 
her deed of trust note for the $2,050.00 balance of purchase 
price. (Transcript of Record, pp. 53, 94-95); and she exe¬ 
cuted a First Deed of Trust Agreement whereby she agreed 
to assume the payment of the $4,000.00 first trust. (Tran¬ 
script of Record, pp. 53-54, 96-97). Payments of the inter¬ 
est and principal on the first and second trust notes were 
to be, and were in fact, paid to William J. Hollway, until 
October 15, 1937. These payments were made by Helen 
Camp in the amount of $50.00 per month. (Transcript of 
Record, pp. 54, 94, 96). 

Without the prior execution and delivery to her of the 
deed of bargain and sale, or the delivery by her of the sec¬ 
ond deed of trust, Helen Camp and her family moved into 
the premises on August 15,1934. She made the cash down- 
payment of $200.00, and thereafter made payments of $50.00 
per month until the additional $100.00 (making up the 
$300.00 payment to be made under the Purchase Contract) 
had been paid. On February 4, 1935, she was advised that 
the time for keeping the deed in escrow had expired, and 
that papers were ready for her to place on record. How¬ 
ever, the deed of bargain and sale was not delivered to her 
at this time. (Transcript of Record, p. 54.) Without the 
delivery of the deed to her, Helen Camp continued making 
the payments of $50.00 per month until October 15, 1937, 
when she refused to make any further payments because of 
circumstances which had then arisen. (Transcript of Rec¬ 
ord, p. 54). 
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Helen Camp had removed from the premises on April 15, 
1936, in contemplation of selling the property. (Transcript 
of Record, p. 54). Even as of this time, Helen Camp had 
not received her deed of bargain and sale, and had not yet 
executed the second deed of trust. (Transcript of Record, 
p. 55). 

On August 4, 1936, the deed of bargain and sale (which 
had remained in possession of William J. Hollway) was 
recorded by him in the Land Records for the District of 
Columbia. 10 The deed of bargain and sale purported to be 
between Austin E. Hollway, unmarried, as grantor, and 
Helen Camp, as grantee, and contained an express provision 
as follows: 

“And the said party of the first part covenants that 
he will warrant specially the property hereby con¬ 
veyed ; and that he will execute such further assurances 
of said land as may be requisite.” 

Also, on May 1, 1936, Helen Camp executed the second 
deed of trust to William J. Hollway and Lillian F. Hollway, 
as trustees, to secure Austin E. Hollway, in the sum of 
$2,050.00 deferred purchase money for said property. (This 
deed of trust purports to bear date September 1,1934, but it 
was not signed by Helen Camp and acknowledged until said 
May 1,1936.) (Transcript of Record, pp. 56, 98-101). This 
deed of trust likewise remained in the possession of Wil¬ 
liam J. Hollway until August 4, 1936, when it was recorded 
in the Land Records for the District of Columbia as the im¬ 
mediately following instrument to the deed of bargain and 
sale. (Transcript of Record, p. 56). 

In the meantime, and prior to the delivery of this deed of 
bargin and sale, and to the execution and delivery of the 
second deed of trust, Austin E. Hollway had married one 
Mvrtis Elizabeth Hollwav, in the District of Columbia, on 


io This deed was not in the possession of Helen Camp, and was not seen by 
her until immediately before the trial of the instant ease. (Transcript of Rec¬ 
ord, pp. 55-56.) 
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August 17,1935. 11 (Transcript of Record, p. 56). Domestic 
difficulties arose between said Austin E. Hollway and Myrtis 
Elizabeth Hollway, whereupon on May 12, 1937, Myrtis 
Elizabeth Hollway filed two actions in the District Court 
of the United States for the District of Columbia. (Tran¬ 
script of Records, pp. 56, 57). In one action Myrtis Eliza¬ 
beth Hollway named Austin E. Hollway, William J. Holl¬ 
way, Lillian F. Hollway and Helen Camp as parties defen¬ 
dant ; and she prayed the Court to declare her inchoate right 
of dower in said premises 4024 13th Street, Northwest. 
Helen Camp was served with process in said action. In the 
second action Myrtis Elizabeth Hollway prayed for a lim¬ 
ited divorce from Austin E. Hollway, and also for a declara¬ 
tion of her inchoate right of dower in the said premises. 1 - 

Helen Camp immediately communicated with William J. 
Hollway and Austin E. Hollway, requesting that they re¬ 
move the cloud on her title, and terminate the equity suit 
in 'which she was named defendant. She was repeatedly 
assured that this would be promptly done. During this 
period she continued to make the payments of $50.00 per 
month on the property. The cases were not then termi¬ 
nated, however, and remained pending for trial, and a cloud 
on her title. (Transcript of Record, p. 57). William J. 
Hollway and Austin E. Hollway procured the services of 
counsel to represent her in those actions, about which she 
has little or no knowledge. (Transcript of Record, pp. 57- 
58). 

On October 15, 1937, Helen Camp made payment of only 
one-half of the monthly installment, then and there inform¬ 
ing William J. Hollwav that she would not make additional 

O v 

payment until she had consulted counsel, and until the then 
pending litigation and cloud on her title had been removed. 
(Transcript of Record p. 58). On November 1, 1937, Wil- 

11 Thus, so far as the record title showed, Austin E. Hollway still appeared 
to be the owner of the property. This was the basis for the claim of Myrtis E. 
Hollway to her dower right. 

12 By these actions, brought by Myrtis Elizabeth Hollway, the title of Helen 
Camp in the property was clouded. The cloud was in violation of the terms of 
the Purchase Contract, and clearly in violation of the provisions of the deed ‘ 
of bargain and sale for special warranty and the execution of further assur¬ 
ances of the land. 
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liam J. Hollway threatened foreclosure. (Transcript of 
Record, p. 58). Thereupon William J. Hollway and Lillian 
F. Hollway, trustees, advertised a sale and foreclosure of 
the property. On December 20, 1937, the property pur¬ 
ported to be sold at public auction, by said William J. Holl¬ 
way, and Lillian F. Hollway, trustees, to Vaseleos P. Cane- 
lacos and Zaharo P. Canelacos, his wife, for the sale price 
of $1,250.00, 13 subject to the first deed of trust of $4,000.00. 
(Transcript of Record, p. 58). 

The supposed purchasers made deposit of $300.00 with 
the auctioneer, who gave them a Receipt reciting “Title 
Good or Deposit Refunded.” Without waiting for the com¬ 
pletion of the terms of sale, and a title search, Vaseleos P. 
Canelacos and his wife moved into the property. On Janu¬ 
ary 28, 1938, they learned of the defects in title arising: 

(a) , from the equity suits brought by Myrtis Elizabeth 
Hollway for declaration of her inchoate right of dower; and 

(b) , of the disqualification of the trustees to conduct the 
sale. (Transcript of Record, pp. 58-59). Nevertheless, and 
acting at their peril, and with knowledge of the facts, they 
remained in possession of the property. (Transcript of 
Record, p. 62). They have since collected the rents and 
profits. (Transcript of Record, p. 60). 

The instant action was brought by William J. Hollway 
in the Court below on March 7, 1938. (Transcript of Rec¬ 
ord, p. 1). Thereafter, on September 8,1938, Myrtis Eliza¬ 
beth Hollway filed a third action in the court below wherein 
she sought an absolute divorce from said Austin E. Holl¬ 
way, and again prayed the Court to declare her inchoate 
right of dower in the property. (Transcript of Record, p. 
60). 

At a trial of the actions brought by Myrtis Elizabeth 
Hollway, as aforesaid, held before Mr. Justice Cox in the 
District Court on December 8,1938, her claims for inchoate 
right of dower were disallowed. 14 

is The property was sold for a sum approximating the unpaid balance of 
Helen Camp’s obligation under the second trust. Her “equity” in the prop¬ 
erty was wiped out. 

!•* It thus appears that the cloud on the title of Helen Camp was not removed 
until almost a year after the foreclosure of her interest in the property. 
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Upon the foregoing facts, found by the court below in 
extenso, the court held as matter of law: (1), that the at¬ 
tempted sale of said premises by William J. Hollway and 
Lillian F. Hollway, trustees, was void, and that no right, 
title, or interest could pass thereunder because of the dis¬ 
ability and disqualification of the trustees to act (Transcript 
of Record, p. 61); and (2), that the right, title, and interest 
in and to said property was and still remained in Helen 
Camp, 15 subject to the first deed of trust of $4,000.00 as¬ 
sumed by her, and further, subject to the balance due under 
the second deed of trust (Transcript of Record, p. 61). 

The trial court entered its judgment in accordance with 
the conclusions of law drawn by it. (Transcript of Record, 
pp. 63-66). 

Vaseleos P. Canelacos and Zaharo P. Canelacos appealed 
from this judgment asserting that they were bona fide pur¬ 
chasers for value, and entitled to have specific performance 
and the title confirmed in them. On that appeal (which was 
the prior appeal herein) this court rendered an opinion 
holding that said interveners were bona fide purchasers and 
entitled to conveyance. (Cf. Opinion, Docket No. 7800, 

_App. D. C.,_F. (2d)_). A Petition for 

Re-hearing was thereupon filed in that appeal on the ground 
that this court had erroneously assumed that Helen Camp 
was in default under the deed of trust, when in fact and 
law she was not; and that there was no right of foreclosure 
against her. (Cf. Petition for Re-hearing, Docket No. 
7800). This court rendered a per curiam opinion on the 
Petition for Re-hearing as follows: 

“The petition of appellee Helen Camp for a rehear¬ 
ing urges that she was not in default at the time of the 
foreclosure sale. This contention appears to be with¬ 
out merit. However, we do not rule upon it, because 
it was not among the points which appellee argued on 

15 The basis for holding that the right, title and interest in the property 
remained in Helen Camp was that she was not in default under the second 
trust, and that there was no right to foreclose. 
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the appeal. 16 The petition for rehearing must be de¬ 
nied, and it is 

“So Ordered. 

“December 16, 1941.” 

On December 16,1941, an order was entered by this court 
denying the petition. (Docket No. 7800). 

Thereafter, on December 20, 1941, the mandate of this 
court issued to the District Court of the United States for 
the District of Columbia, wherein it was provided as fol¬ 
lows: 


<< * * • • 

“And Whereas, in the term of October, in the year 
of our Lord one thousand nine hundred and forty one, 
the said case came on to be heard before the said Court 
of Appeals on the said transcript of record, and was 
argued by counsel; 

“On Consideration Whereof, It is now here ordered 
and adjudged by this Court that the judgment of the 
said District Court in this cause, be and the same is 
hereby, reversed with costs, and that this cause be, and 
it is hereby, remanded to the said District Court for 
further proceedings not inconsistent with the opinion 
of this Court. 

“And it is further ordered that the appellants herein 
recover against William J. Hollway, plaintiff and cross 
defendant, Helen Camp, defendant and cross plaintiff, 
and Lillian F. Hollway and Austin E. Hollway, cross 
defendants, Three Hundred Forty-one Dollars and 

This expression of an opinion as to the merits of the question whether 
there was in fact a default by Helen Camp was not binding on the trial court. 
In Barney, Hoyt, et at. v. Winona and St. Peter B. It. Co., 117 U. S. 228, 6 S. 
Ct. 228, 29 L. ed. 858, 860, it was said: 

tt * * # 

‘‘We recognize the rule that what was decided in a case pending before 
us on appeal is not open to reconsideration in the same case on a second 
appeal upon similar facts. The first decision is the law of the case and 
must control its disposition; but the rule does not apply to expressions of 
opinion on matters the disposition of which was not required for the 
decision. * * *” 

It was novel for this Court to hold that the reversal could be justified because 
appellee Helen Camp had not argued a point which was not raised or argued 
by appellants Vaseleos P. Canelacos and Zaharo P. Canelacos on their appeal. 
The fact that there was no default by Helen Camp adequately sustained the 
judgment of the court below. 
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twenty five cents for their costs herein expended and 
have execution therefor. 

4 ‘November 26, 1941.” 

(Docket No. 7800). 

Upon filing of the mandate in the court below, Helen 
Camp filed her motion for supplemental findings of fact and 
conclusions of law, and for a final judgment in the cause in 
her favor. (Cf. Appendix, pp. 6-8). The basis for the mo¬ 
tion was that the Court of Appeals having declined to pass 
upon the question whether Helen Camp was in fact and law 
in default under said second deed of trust, the District Court 
retained jurisdiction and power to so find (if necessary), 
and to declare the foreclosure proceedings functus officio 
because of the absence of this fundamental fact. The court 
below declined so to do 17 and entered its Order on Mandate 
of the United States Court of Appeals (Appendix pp. 8-9), 
from which the instant appeal is taken. 

QUESTIONS PRESENTED. 

1. The Court below erred in overruling the Motion of 
Helen Camp, defendant and cross-plaintiff, for Supplemen¬ 
tal Findings of Fact and Conclusions of Law, and for a 
Final Judgment in her favor in the cause. 

2. The Court below erred in refusing to further consider 
the case on the facts and merits, after the Mandate of the 
United States Court of Appeals w’as filed in the cause. 

3. The Court below erred in holding that it w T as fore¬ 
closed and precluded by the Mandate of the United States 
Court of Appeals from hearing further evidence, and from 
making Supplemental Findings of Fact and Conclusions of 
Law, and from entering a Final Judgment in favor of de¬ 
fendant and cross-plaintiff, Helen Camp, in the cause. 

n The reason for the refusal of the court below to act as requested by the 
motion of Helen Camp was apparently upon the ground that the Trial Justice 
was precluded by the mandate of this Court from any further consideration of 
or action in the case. This we submit was error. 
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4. The Court below erred in holding that it was precluded 
by the Mandate of the United States Court of Appeals for 
the District of Columbia from finding that Helen Camp, 
defendant and cross-plaintiff herein, was in fact and law not 
in default under the Deed of Trust executed and delivered 
by her to secure William J. Hollway for the purchase price 
of the property. 

5. The Court below erred in holding that it was precluded 
by the Mandate of the United States Court of Appeals for 
the District of Columbia from finding that there was no 
right to foreclose the right, title and interest of defendant 
and cross-plaintiff, Helen Camp, in the property. 

6. The Court below erred in entering the Order on Man¬ 
date of the United States Court of Appeals, filed March 6, 
1942. 

7. The Court below erred in charging Helen Camp, de¬ 
fendant and cross-plaintiff herein, with certain costs and 
certain receivership expenses. 

8. The Court below erred in other rulings on matters of 
law, apparent on the face of the record herein. 


SUMMARY OP ARGUMENT. 

L 

The mandate of the Court of Appeals did not preclude the 
District Court from entering a decree in favor of Helen 
Camp upon the question of a default. 

n. 

The court below erred in charging Helen Camp with certain 

receivership expenses. 
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ARGUMENT. 

The two principal issues which vrere tried and determined 
by the court below at the trial of this case, and which were 
fixed and determined by the Findings of Fact and Conclu¬ 
sions of Law, and Final Judgment, were: 

(1) . That Helen Camp, defendant and cross-plain¬ 
tiff below, was not in default under the deed of trust. 

(2) . That William J. Hollway and Lillian F. Holl- 
way, trustees under the deed of trust, were disqualified 
to act in any foreclosure, because of their interest in 
the note secured thereby, and relationship to the holder. 

The Findings of Fact and Conclusions of Law were en¬ 
tered upon these issues. (Cf. Transcript of Record, pp. 52- 
63.) 

Helen Camp at all times has vigorously denied that she 
was in default under the deed of trust. At the trial below 
the greatest part of the testimony and evidence was in re¬ 
spect to the matter of default. 18 (Cf. Transcript of Record, 
pp. 71-86.) On the prior appeal in this Court, the brief of 
Helen Camp denied any default (Cf. Brief For Appellee, 
Helen Camp, p. 4, Docket No. 7800.) 

is The basic question in the case was always whether Helen Camp had de¬ 
faulted in the payments under the deed of trust so as to permit a foreclosure 
of her title in the property. It was the insistent contention of Helen Camp 
that she was not in default, and that there was no right to foreclose. (Cf. 
Answer and Cross-Bill, R. 29-34.) Absent such default, there could be no 
valid foreclosure. Salinger v. Lincoln Nat. Life Ins. Co., 52 F. (2d) 10S0; 
41 Corpus Juris, “Mortgages,’' p. 843, $1021), and no bona fide purchase. 
Sogers v. Barnes, 169 Mass. 179, 47 N. E. 602. 
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I. 

The mandate of the Court of Appeals did not preclude the 
District Court from entering a decree in favor of Helen 
Camp upon the question of a default. 

By its mandate on the prior appeal, this court remanded 
the case ‘‘for further proceedings not inconsistent with the 
opinion of the Court” (Cf. Mandate, Appendix, pp. 1-5). 
Furthermore, the per curiam opinion of this court on the 
Petition for Re-hearing expressly held that no decision was 
made upon the question of a default by Helen Camp. Ac¬ 
cordingly, the trial court was not precluded from consider¬ 
ing that question (assuming that it had not been expressly 
determined on the trial), or from entering a decree in Helen 
Camp’s favor if no default in fact existed. 

We submit that it was the duty, and within the power, of 
the court below to conduct such further proceedings as 
might be necessary in the premises, or to particularize the 
Findings of Fact and Conclusions of Law, and the Final 
Judgment, entered by it, so as to determine the question of 
default if not theretofore determined in that court, or 
passed upon in the Court of Appeals. 

In 4 Corpus Juris “Appeal & Error”, p. 1211, § 3264, it 
is said: 

“2. Effect in Lower Court of Decision of Appellate 
Court.—a. Construction and Operation in General. 
After a cause has been determined on appeal and re¬ 
manded to the lower court, it becomes important to as¬ 
certain what particular matters were decided by the 
appellate court, in order that it may be seen how far 
the decision of the appellate court is binding on the 
lower court as the law of the case and what may or 
may not or must be done in further proceedings in the 
lower court. Where the mandate and opinion of the ap¬ 
pellate court are ambiguous, the lower court may con¬ 
strue them for the purpose of arriving at their true in¬ 
tent and meaning; and in construing the mandate or 
in otherwise determining what was decided by the ap¬ 
pellate court and what was ordered done, the opinion 
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of the appellate court may be examined and consulted, 
especially where the judgment has been reversed and 
remanded generally without directions or where the re¬ 
mand is stated to be for further proceedings in accord¬ 
ance with, in conformity to, or not inconsistent with, 
the opinion. However, as the opinion does not always 
state all that was decided, and sometimes contains 
broad expressions, it should be read in the light of what 
was necessarily involved and under consideration, with¬ 
out giving its language a strained construction; and 
where the mandate contains express directions, it is 
sufficient of itself, unaided or uncontrolled by state¬ 
ments in an opinion which is not made a part of it. 
Various decisions of appellate courts have been con¬ 
strued in subsequent proceedings to decide, or not to 
decide, certain particular matters, it being held in this 
connection that a reversal on one ground only is not 
decisive of other questions in the case; that a reversal 
of a judgment of nonsuit is not an adjudication that 
plaintiff is in petition; and that an affirmance of a de¬ 
cree in all law entitled to recover on the facts alleged 
in his respects in which it is not reversed is a finality 
as to all matters belonging to the subject matter of the 
litigation and not brought to the attention of either 
the trial or the appellate court. A decision of the ap¬ 
pellate court as to costs is final and places the matter 
beyond the control of the trial court, at least as to the 
question of taxation thereof. While generally an in¬ 
struction not condemned on appeal is in legal effect 
approved, a decision on appeal is not conclusive as to 
an instruction given at the trial, but not questioned or 
passed upon on the appeal; nor is it conclusive as to an 
instruction which was not offered at the first trial nor 
passed upon in the opinion. The decision of the main 
suit on appeal does not necessarily operate as a de¬ 
cision of the questions involved in an ancillary proceed¬ 
ing; nor does the determination on appeal of an inter¬ 
locutory order or decree operate as a decision of the 
matters involved in the main suit. A negative holding 
cannot be converted into an affirmative holding; and a 
decision on appeal from an order overruling a general 
demurrer does not eliminate matters that can be 
reached only by special demurrer. Although a de¬ 
cision simply that there shall be a new trial does not 
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conclude the rights of either party, and a decision on 
the pleadings, without directing entry of judgment, 
cannot be construed to be a direction to the lower court 
to enter judgment, yet a decision that the bill or peti¬ 
tion is sufficient to state a cause of action is an adjudi¬ 
cation that, on proof of the facts pleaded, plaintiff 
would be entitled to judgment, and a remand ‘for 
further proceedings 7 may contemplate a new decree, 
the decision of an appellate court being sometimes con¬ 
strued to embrace certain matters by implication or in¬ 
tendment. The effect of a reversal on the ground that 
findings of fact are not sustained by the evidence is to 
render such findings of no further effect so that they 
cannot become the basis of a subsequent judgment in 
the trial court. Sometimes the conclusive effect of the 
decision of an appellate court is annulled by matters 
outside the record, such as the repeal of a statute or the 
reversal of another judgment which forms the basis of 
the action. On a second trial a party is not estopped 
from making a claim in accordance with the decision 
on appeal by the fact that he made a contrary claim on 
the first trial. 

u m • • ff 

In Ex Parte Union Steamboat Company, Petitioner, 178 
U. S. 317, 20 S. Ct. 904, 44 L. ed. 1084, a petition was filed 
for a Writ of Mandamus to the District Court for the East¬ 
ern District of Michigan, commanding it set aside a decree 
entered in the case of The New York, 175 U. S. 187, 20 S. 
Ct. 67, 44 L. ed. 126, and to enter a decree dividing certain 
damages as recited in an Opinion of the Supreme Court. 
The Court, however, had declined to enter such decree. The 
Supreme Court of the United States (Mr. Justice Brown), 
said: 

“Petitioner applied for this writ of mandamus upon 
the ground that the district court refused to enter a de¬ 
cree in conformity with the opinion of this court divid¬ 
ing the damages, but in effect entered a decree impos¬ 
ing upon the Union Steamboat Company, the petitioner, 
about 76 per cent of the damages occasioned by the col¬ 
lision. 
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“The duty of an inferior court upon receiving the 
mandate of this court is nowhere better described than 
by Mr. Justice Baldwin in an early case upon that sub¬ 
ject (Sibbald v. United States, 12 Pet. 488, 492, 9 L. ed. 
1167, 1169): ‘Whatever,’ said he, ‘was before the 
court, and is disposed of, is considered as finally 
settled. The inferior court is bound by the decree as 
the law of the case, and must carry it into execution 
according to the mandate. They cannot vary it or ex¬ 
amine it for any other purpose than execution; or give 
any other or further relief; or review it upon any mat¬ 
ter decided on appeal for error apparent; nor inter¬ 
meddle with it, further than to settle so much as has 
been remanded. ... If the special mandate directed 
by the 24th section [of the judiciary act] is not obeyed 
or executed, then the general power given to “all the 
courts of the United States to issue any writs which 
are necessary for the exercise of their respective juris¬ 
dictions, and agreeable to the principles and usages of 
law,” by the 14th section of the judiciary act, fairly 
arises, and a mandamus or other appropriate writs will 
go,’ although an appeal will also sometimes lie. [Citing 
cases.] 

“It is equally well settled, however, that such writ, as 
a general rule, lies only where there is no other ade¬ 
quate remedy, and that it cannot be availed of as a writ 
of error. [Citing cases.] The inferior court is justi¬ 
fied in considering and deciding any question left open 
by the mandate and opinion of this court, and its de¬ 
cision upon such matter can only be reviewed upon a 
new appeal to the proper court (Re Sanford Fork & 
Tool Co. 160 U. S. 247, 256, 40 L. ed. 414, 416, 16 Sup. 
Ct. Rep. 291); and the opinion of this court may be con¬ 
sulted to ascertain exactly what was decided and 
settled. [Citing cases.] 

“The libel in this case was for a collision between the 
Conemaugh and the New York. The only questions de¬ 
cided were as to the respective faults of the two vessels, 
and the claim of the underwriters upon the Cone¬ 
maugh’s cargo, that they were entitled to a recovery 
to the full amount of their damages against the New 
York, notwithstanding the Conemaugh was also in fault 
for the collision. This claim was sustained, and direc¬ 
tions given to enter a decree in conformity to the opin- 
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ion of this court. Such decree was entered, dividing 
the damages between the two vessels, and awarding to 
the underwriters of the cargo a full recovery against 
the New' York. It may be true that the decree holds 
the New r York liable for 76 per cent of the entire dam¬ 
ages, and not 50 per cent, but this results from the fact 
that she w’as primarily held for the entire value of the 
cargo. The equal division applied only to the vessels, 
and, upon the other hand, if petitioner be entitled to 
the recoupment claimed, it would apparently result in 
an affirmative decree in its favor. But no question of 
recouping one half of such damages to the cargo from 
the moiety of damages awarded the Conemaugh w’as 
made by counsel or passed upon by this court. It is 
now' insisted that, under the cases of The Chatta¬ 
hoochee, 173 U. S. 540, 43 L. ed. 801, 19 Sup. Ct. Rep. 
491; and The Albert Dumois, 177 U. S. 240, ante, 751, 20 
Sup. Ct. Rep. 595, this should have been done. This 
may be so; but it is an entirely new question, quite un- 
cffected by the case of the New York, and if the court 
erred in refusing to allow' such recoupment, the remedy 
is by appeal, and not by mandamus. Perhaps a man¬ 
damus might lie to review the allowance of interest, but 
that may also be considered on appeal. 

“No disobedience of the mandate having been shown, 
the petition must be denied 

Of. also District of Columbia v. McBlair, 124 U. S. 320, 331, 
8 S. Ct. 547, 31 L. ed. 449, 453. 

n. 

The court below erred in charging Helen Camp with certain 

receivership expenses. 

The Order on Mandate, entered by the court below, seeks 
to charge Helen Camp (and the other appellees on the prior 
appeal) with receivership expenses and charges which are 
improper, and not allowable in law. 

The order provides in part that Vaseleos P. Canelacos 
and Zaharo P. Cancelacos, intervenors, shall recover “the 
cost of the Receivership being Thirty ($30.00) Dollars as 


20 


bond premiums and Eighty-eight ($88.00) Dollars Re¬ 
ceiver’s Commissions; * * V’ (Appendix, p. 11). 

We submit that these receivership expenses are not recov- 
ablc against Helen Camp. 

The items charged against Helen Camp are: 

a. Receiver’s bond premium 

b. Receiver’s commissions 

It is generally held that where there is no question as to 
the legality or the propriety of the appointment of a re¬ 
ceiver, the receiver’s expenses are payable from receiver¬ 
ship funds, and are not taxable against the party who pro¬ 
cured the appointment. Cf. 68 A. L. R. 878, “Liability Of 
One Procuring Appointment Of Receiver For Expenses Of 
Receivership.” 

In Ferguson v. Dent (1891; C. C.), 46 Fed. 88, a bill was 
filed to obtain possession of certain valuable real estate and 
to cancel the muniments of title of the defendants as clouds 
on the title of the plaintiff. At the commencement of the 
litigation, a receiver was appointed at the instance of the 
plaintiff. A decree was originally rendered for the plaintiff, 
but was reversed by the United States Supreme Court, with 
directions to dismiss the bill, and to render a judgment for 
costs against the plaintiff. The defendants contended that 
the receiver’s commissions should be taxed against the 
plaintiff. It was held that, as the appointment of the re¬ 
ceiver was regularly and properly made, his commissions 
should not be taxed as costs against the plaintiff. The 
Court said: 

“It is believed that not one decision can be found 
holding that the proper expenses of a receiver or his 
compensation shall be taxed as costs against the losing 
party where his appointment was proper and legal, and 
made by a court in the exercise of its undoubted juris¬ 
diction, and where the fund in his hands is sufficient to 
pay the same, nor does the legality or propriety of his 
appointment depend at all on the event of the suit; be 
cause it is ultimately determined that the plaintiff in 
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an action is not entitled to recover or to the relief he 
seeks, non constat that the action of the court or the 
conduct of the parties in the appointment of a re¬ 
ceiver has been irregular, improper, erroneous, or 
unnecessary.” 

In Palmer v. State of Texas , 212 U. S. 118, 29 S. Ct. 230, 
53 L. ed. 435, it was held that the costs of the receivership 
should not be assessed against a complainant on the rever¬ 
sal of an order appointing the receiver, where the receiver¬ 
ship had gone on pending the appeal, but that such costs 
should be paid out of the funds realized in Court. 

This application of the rule is generally recognized in the 
Supreme Court. Cf. Oklahoma v. Texas, 265 U. S. 505, 44 
S. Ct. 604, 68 L. ed. 1152. 

Helen Camp, defendant and cross-plaintiff in the instant 
action, could not, and did not, become personally liable for 
receivership administration expenses by procuring the ap¬ 
pointment of a receiver to receive the rents and income from 
the property pending a final determination of the case. Cf. 
Atlantic Trust Company v. Chapman, Receiver , 208 U. S. 
360, 28 S. Ct. 105, 52 L. ed. 528, wherein it was held that the 
trustee in a mortgage of the property of a canal and irri¬ 
gation company, who brought suit for foreclosure and sale, 
and obtained the appointment of a receiver to take charge 
of and manage the property pendente lite, did not, by reason 
of such action, become personally liable for money bor¬ 
rowed, expenses incurred and certificates issued by the 
receiver under order of the court, in keeping the defendant 
corporation on its feet as a going concern, even though 
the proceeds of a sale of its property were insufficient to 
pay the receivership commissions and allowances. 

Cf. also, 53 Corpus Juris, “Receivers” §495 et seq., C. 
Parties, Property, and Funds Liable—For Receivership 
Expenses. 
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CONCLUSION. 

Upon the record of the proceedings, and the principles 
and authorities applicable thereto, the court below erred 
in its rulings upon the mandate of this Court on the prior 
appeal; and in taxing the receivership expenses against 
Helen Camp herein. 


Respectfully, 

Leonard J. Ganse, 

Carl F. Bauersfeld, 
Attorneys for Appellant. 
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138 Filed Dec 20 1941 Charles E. Stewart, Clerk 
The United States of America, ss: 

The President of the United States of America 

To the Honorable the Justices of the District Court of 
the United States for the District of Columbia. 

Greeting: 

Whereas, lately in the District Court of the United States" 
for the District of Columbia, before you, or some of you, 
in a cause between William J. Hollway, plaintiff and cross¬ 
defendant, Vaseleos P. Canelacos and Zaharo P. Canelacos, 
interveners, and Helen Camp, defendant and cross-plain¬ 
tiff, Lilliam F. Hollway, Myrtis Elizabeth Hollway, and 
Austin E. Hollway, cross-defendants, Equity No. 66,679, 
wherein the judgment of the said District Court entered in 
said cause on the 29th day of June, A. D. 1940, is in the fol¬ 
lowing words, viz: 

• **••#••** 

This action came on to be heard before the Court, and was 
tried upon the record of the proceedings herein, and the 
testimony and evidence adduced on behalf of the respective 
parties plaintiff, defendant and cross-plaintiff, cross-defen¬ 
dants, and intervenors, and oral argument having been had 
upon the legal and equitable principles applicable herein, 
and the cause being duly considered, and upon the Findings 
of Fact and Conclusions of Law made herein, it is by the 
Court this 29 day of June, 1940, 

Adjudged, Ordered and Decreed that the attempted sale 
of said premises No. 4024 Thirteenth Street, Northwest, 
Washington, D. C-, known as Lot 801 in Square 2823, by 
said William J. Hollway and Lillian F. Hollway, Trustees, 
to Vaseleos P. Canelacos, and Zaharo P. Canelacos, his wife, 
must be held for naught, and no right, title, or interest 
could pass thereunder, because of the disability and dis- 
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qualification of said William J. Hollway and Lillian F. Holl¬ 
way, or either of them, to act as trustees for the sale of 
said property; and it is by the Court further 

Adjudged, Ordered and Decreed that the right, title, and 
interest in and to said premises No. 4024 Thirteenth Street, 
Northwest, Washington, D. C., known as Lot 801 in Square 
2823, was and still remains in said Helen Camp, subject to 
said First Deed of Trust for Four Thousand Dollars ($4,- 
000.00), assumed by her as aforesaid, and further subject 
to the Second Deed of Trust, originally in the amount of 
Two Thousand Fifty Dollars ($2,050.00) given by her to 
secure the balance of purchase price of said property; and 
it is by the Court further 

Adjudged, Ordered and Decreed that said Helen Camp is 
indebted to William J. Hollway for the monthly install¬ 
ments accrued and to accrue under said Second Deed of 
Trust; and that said Helen Camp shall make payment to 
William J. Hollway of the aggregate amount of the install¬ 
ments accrued from October 15, 1937, the date hereof, with¬ 
out liability for interest on said accrued payments under 
said Second Deed of Trust; and further, that said Helen 
Camp shall make payment of the amount of said accrued 
installments to William J. Hollway within two (2) weeks 
after an accounting and adjustment has been had and made 
between said Helen Camp, and Vaseleos P. Canelacos, and 
Zaharo P. Canelacos, his wife, as hereinafter set forth, pro¬ 
vided, that if Helen Camp fails to make said payment within 
the time thus limited, then there will be deemed to be a de¬ 
fault with a right to sell under the Second Deed of Trust by 
the substituted trustees; and it is by the Court further 

Adjudged, Ordered and Decreed that Vaseleos P. Cane¬ 
lacos, and Zaharo P. Canelacos, his wife, are chargeable 
with the rents and rofits of said premises No. 4024 Thir¬ 
teenth Street, Northwest, from January 1,1938, to the date 
of their surrender of the possession thereof to Helen Camp, 
without interest thereon, and with due allowance to them of 
their proper expenditures in the conduct and repair of said 
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property, made in good faith by them under their assump¬ 
tion of ownership; and it is by the Court further 
Adjudged, Ordered and Decreed that the letter of Helen 
"-Camp, dated December 30, 1937, hereinabove set forth, did 
not operate to the prejudice of either of the cross-de- 
139 fendants, and did not operate to the prejudice of the 
intervenors herein, and defendant Helen Camp is not 
estopped thereby; nor does said letter constitute a surren¬ 
der and abandonment of her right, title, interest, and pos¬ 
session in and to said property; nor does said letter con¬ 
stitute an accord and satisfaction between the parties in 
respect of said property, and the foreclosure attempted to 
be made thereof; and it is by the Court further 
Adjudged, Ordered and Decreed that trustees should be 
substituted in the place and stead of said William J. Holl- 
way, and Lillian F. Hollway, under said Second Deed of 
Trust, wherefore Rees B. Gillespie hereby is designated 
and appointed as the substituted trustee under said Second 
Deed of Trust; and it is by the Court further 
Adjudged, Ordered and Decreed that Vaseleos P. Cane- 
lacos and Zaharo P. Canelacos are entitled to a return to 
them of the Three Hundred Dollars ($300.00) deposit paid 
by them in good faith to Thomas J. Owen, Auctioneer, at 
the attempted sale of said property, with interest thereon 
from December 20,1937; and it is by the Court further 
Adjudged, Ordered and Decreed that William J. Holl¬ 
way is liable to, and shall, pay all expenses of the sale of 
said premises No. 4024 Thirteenth Street, Northwest, un¬ 
der said invalid and void foreclosure; and it is by the Court 
further 

Adjudged, Ordered and Decreed that William J. Holl¬ 
way is liable to, and shall, pay to the said Vaseleos P. Cane¬ 
lacos and Zaharo P. Canelacos, his wife, because of the at¬ 
tempted invalid and void foreclosure, the cost of their mov¬ 
ing in and out of the said premises, namely the sum of 
Forty-five Dollars ($45.00), and the cost of the title search 
made for them on the said property, namely the sum of 
Thirty Dollars ($30.00); and it is by the Court further 
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Adjudged, Ordered and Decreed that William J. Hollwav 
is liable to, and shall, pay the costs accrued to date to be 
taxed bv the Clerk of the Court herein, and that execution 
therefor be had as at law; and it is by the Court further 
Ordered that a reference to the Auditor of this Court be, 
and the same hereby is, made, with instructions to the said 
Auditor to fix and determine the rents and profits of said 
premises No. 4024 Thirteenth Street, Northwest, with which 
said Vaseleos P. Canelacos and Zaharo P. Canelacos, his 
wife, are chargeable from said January 1, 1938, to the date 
of their surrender of the possession thereof to Helen Camp, 
without interest thereon, and with due allowance to them of 
their proper expenditures in the conduct and repair of said 
property, made in good faith by them under their assump¬ 
tion of ownership, and any proper compensation as may be 
allowable to them for the management of said property. 

DAVID A PINE 
Justice 

as by the inspection of the transcript of the record of the 
said District Court, which was brought into the United 
States Court of Appeals for the District of Columbia by 
virtue of an appeal, prayed by Vaseleos P. Canelacos and 
Zaharo P. Canelacos, Interveners, agreeably to the act of 
Congress in such case made and provided, fully and at 
large appears; 

140 And Whereas, in the term of October, in the year 
of our Lord one thousand nine hundred and forty- 
one, the said cause came on to be heard before the said 
Court of Appeals on the said transcript of record, and was 
argued by counsel: 

On Consideration Whereof, It is now here ordered and 
adjudged by this Court that the judgment of the said Dis¬ 
trict Court in this cause be, and the same is hereby, re¬ 
versed with costs, and that this cause be, and it is hereby, 
remanded to the said District Court for further proceed¬ 
ings not inconsistent with the opinion of this Court. 
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And it is further ordered that the appellants herein re¬ 
cover against William J. Hollway, plaintiff and cross-de¬ 
fendant, Helen Camp, defendant and cross-plaintiff, and 
Lillian F. Hollway and Austin E. Hollway, cross-defen¬ 
dants, Three Hundred Forty-one Dollars and twenty-five 
cents for their costs herein expended and have execution 
therefor. 

November 26, 1941. 

142 Endorsed: Filed Jan 6-1942 Charles E. Stewart, 
Clerk. 

Notice For Signing Final Decree on Mandate of United 

State Court of Appeals 

TO 

Leonard J. Ganse, Esq., 

Attorney for Helen Camp, 

726 Jackson Place, N. W., and 
Messrs. William J. Hollway and 
Austin E. Hollway, and 
Mrs. Lillian F. Hollway, 

6222 North Dakota Ave., N. W., 

Washington, D. C. 

Dear Sirs and Madam: 

The enclosed is a copy of the final decree and order on 
the mandate of the United States Court of Appeals for the 
District of Columbia, which will be presented for signing 
to Mr. Justice Pine, holding a court in the United States 
District Court for the District of Columbia on the 9th day 
of January, A. D. 1942, at 10:00 A.M., or as soon thereafter 
as counsel can be heard. 

Notice Received, January 6, 1942 

VINCENT L. TOOMEY, 
Attorney for Vaseleos P. Cane- 
lac os and Zaharo P. Canelacos, 
Interveners. 
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LEONARD J. GANSE 
Attorney for Helen Camp . 

WILLIAM J. IIOLLWAY 

Le. H. H. 

AUSTIN E. HOLLWAY 

Le. H. H. 

LILLIAN F. HOLLWAY 

• ••••••••• 

143 Endorsed: Filed Feb 24 1942 Charles E. Stewart, 
Clerk. 

Motion of Helen Camp, Defendant and Cross-Plaintiff, For 
Supplemental Findings of Fact and Conclusions of 
Laic, and For Find Judgment in Her Favor Herein. 

Comes now Helen Camp, defendant and cross-plaintiff 
herein, by her attorneys Leonard J. Ganse and Carl F. 
Bauersfeld, and moves the Court to make supplemental find¬ 
ings of fact and conclusions of law, if any there need be 
herein, and to enter final judgment in her favor, in the 
above-captioned case. 

For grounds of this motion, Helen Camp, defendant and 
cross-plaintiff, says: 

1. This case was tried before this Court on April 29 and 
30, and May 1,1940, resulting in Findings of Fact and Con¬ 
clusions of Law, and Final Judgment, duly entered by this 
Court on June 29, 1940. 

2. The two principal issues tried and determined by the 
Court on the trial and hearing thereof, and fixed by the 
Findings of Fact and Conclusions of Law, and the Final 
Judgment, were: 

(a) That Helen Camp, defendant and cross-plaintiff here¬ 
in, was in fact and law not in default under the deed of 
trust executed and delivered by her to secure William J. 
Hollway for the payment of the purchase price of the prop¬ 
erty. 
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144 (b) That William J. Holhvay and Lillian F. Holl- 

way, Trustees under said deed of trust, were dis¬ 
qualified to act in respect of any attempted foreclosure 
because of tlieir interest in the note secured thereby, and 
relationship to the holder thereof. 

The Findings of Fact and Conclusions of Law were en¬ 
tered in respect of these principal issues. 

3. Thereafter, Vaseleos P. Canelacos and Zaharo P. 
Canelaeos, Interveners herein, took an appeal to the United 
States Court of Appeals for the District of Columbia. 
Thereafter, on November 26, 1941, the Court of Appeals 
handed down its Opinion in that Court. 

4. Thereafter, on December 11,1941, Helen Camp, appel¬ 
lee in said cause, pending in the United States Court of 
Appeals for the District of Columbia, filed her Petition for 
Rehearing in the cause, a copy of which said petition is to 
this Court here shown and prayed to be considered as a 
part hereof. Thereupon, on December 13,1941, Vaseleos P. 
Canelacos and Zaharo P. Canelacos, Interveners, Appel¬ 
lants, filed their Opposition Of Interveners to the Petition 
for a Rehearing, a copy of which is likewise to this Court 
here shown and prayed to be considered as a part hereof. 
Thereupon, on December 16, 1941, the United States Court 
of Appeals for the District of Columbia rendered its opinion 
on said Petition for Rehearing, as follows: 

“The petition of appellee Helen Camp for a rehearing 
urges that she was not in default at the time of the fore¬ 
closure sale. This contention appears to be without merit. 
However, we do not rule upon it, because it was not among 
the points which appellee argued on the appeal. The peti¬ 
tion for rehearing must be denied, and it is 

“So Ordered. 

“December 16, 1941.’’ 

5. Thereafter, on said December 16, 1941, an Order was 
entered by the United States Court of Appeals on said Peti¬ 
tion for Rehearing, as follows: 
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“On consideration of petition for rehearing filed herein, 
it is 

145 ‘ ‘ ORDERED by the Court that the petition be, and 
it is hereby, denied. 

“Dated December 16,1941. 

“Per Curiam.” 

6. By reason of the premises, and under the stipulated 
statement of evidence, findings of fact and conclusions of 
law heretofore entered by this Court herein, defendant and 
cross-plaintiff Helen Camp was not in default under said 
second deed of trust, sought to be foreclosed, and there 
was no right to foreclose her right, title, and interest in said 
property, wherefore, she is entitled to have the same, and 
the possession thereof revested and confirmed in her, and 
final judgment entered in her favor herein. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Helen Camp, De¬ 
fendant and Cross-Plaintiff. 
726 Jackson Place, Northwest, 
Washington, D. C. 

146 Endorsed: Filed Mar 6 1942 Charles E. Stewart, 
Clerk 

Order Overruling Motion of Helen Camp, Defendant and 
Cross-Plaintiff, for Supplemental Findings of Fact and 
Conclusions of Law, and for Final Judgment in 
Her Favor Herein. 

Upon consideration of the motion of Helen Camp, de¬ 
fendant and cross-plaintiff, for supplemental findings of 
fact and conclusions of law, and for final judgment in her 
favor herein, and oral argument having been had thereon, 
it is by the Court this 6th day of March, 1942. 

Ordered, that said motion of Helen Camp, defendant and 
cross-plaintiff, for supplemental findings of fact and con- 
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elusions of law, and for final judgment in her favor herein, 
be, and the same hereby is overruled. 

DAVID A. PINE 
Justice. 

JACOB N. HALPER, 

Attorney for William J. Holl- 
way, Lillian F. Hollway, and 
Austin E. Hollway, Plaintiff 
cmd Cross-Defendants. 

Seen: 

LEONARD J. GANSE. 

CARL F. BAUERSFELD, per L.J.G. 

Attorneys for Helen Camp, 

Defendant and Cross-Plaintiff. 

VINCENT TOOMEY, 

Attorney for Vaseleos P. Canelacos 
and Zaharo P. Canelacos, Intervenors. 

**•••*••** 

147 Endorsed: Filed Mar 6 1942 Charles E. Stewart, 
Clerk 

Order on Mandate of the United States Court of Appeals 

Upon consideration of the mandate of the United States 
Court of Appeals filed herein on December 20, 1941, and it 
appearing to the Court that the interveners, Vaseleos F. 
Canelacos and Zaharo P. Canelacos, are entitled to a decree 
of specific performance against the plaintiff and cross¬ 
defendant, William J. Hollway, and the cross-defendant, 
Lillian F. Hollway, as trustees and in their own right, com¬ 
pelling the said William J. Hollway and Lillian F. Hollway 
to convey unto Vaseleos P. Canelacos and Zaharo P. Cane¬ 
lacos lot twenty-one (21) in Block four (4), in John D. 
Coughlan’s Trustee’s subdivision of land now known as 
“North Columbia Heights” as per plat recorded in Liber 
County No. 15 at folio 19 of the land records of the Office 
of the Surveyor for the District of Columbia; also, lot one 
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hundred and nineteen (119) in George L. Garder and 
Andrew C. Heitmuller’s subdivision of lots in Square 
twenty-eight hundred twenty-three (2823) as per plat re¬ 
corded in said Surveyor’s Office in Liber 65 folio 54, im¬ 
proved by premises No. 4024 13th Street, N. W., Washing¬ 
ton, D. C., for the sum of Twelve Hundred Fifty ($1,250.00) 
Dollars, less a deposit of Three Hundred ($300.00) Dol¬ 
lars, and subject to an existing deed of trust in the sum of 
Four Thousand ($4,000.00) Dollars at 5 per cent due March 
30, 1940, adjustment of taxes, interest, rents and in- 
148 surance to be made as of January 1, 1938, the date 
on -which the interveners were directed to take pos¬ 
session of said premises; and, it further appearing that said 
interveners are entitled to recover from William J. Holl- 
way, plaintiff and cross-defendant, Helen Camp, defendant 
and cross-plaintiff, and Lillian F. Hollway and Austin E. 
Hollway, cross-defendants, the sum of Three Hundred 
Twenty-four and 15/100 ($324.15) Dollars as costs ex¬ 
pended in the United States Court of Appeals in the prose¬ 
cution of the appeal taken herein, as well as the costs paid 
by said interveners in this Court, including in addition 
thereto the cost of the Receivership being Thirty ($30.00) 
Dollars as bond premiums and Eighty-eight ($88.00) Dol¬ 
lars Receiver’s Commissions; the said interveners to have 
credit in the settlement of said sale for the second half tax 
of 1937 amounting to Twenty-nine and 19/100 ($29.19) 
Dollars, and the second half of 1938 amounting to Thirty- 
one and 29/100 ($31.29) Dollars, both of said sums having 
been paid to the District of Columbia as land taxes by said 
interveners; that said interveners shall retain all and any 
rents and income received by them and the Receiver Vin¬ 
cent L. Toomey shall pay to the said interveners all and 
any rents and income held by him as Receiver, less all and 
any costs and expenses paid by him in the maintenance of 
said real estate No. 4024 13th Street, N. W., it is, by the 
Court, this 6th day of March, A. D. 1942, 
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Ordered, Adjudged and Decreed, That William J. Holl- 
way, the plaintiff and cross-defendant, and Lillian F. Holl¬ 
way, the cross-defendant, convey unto the interveners, 
Vaseleos P. Canelacos and Zaharo P. Canelacos, lot twenty- 
one (21) in Block four (4), in John D. Coughlan’s Trustee’s 
subdivision of land now known as “North Columbia 
Heights” as per plat recorded in Liber County No. 15 at 
folio 19 of the land records of the Office of the Surveyor for 
the District of Columbia; also lot one hundred and nineteen 
(119) in George L. Garder and Andrew G. Heit- 
149 muller’s subdivision of lots in Square twenty-eight 
hundred twenty-three (2823) as per plat recorded in 
said Surveyor’s Office in Liber 65 folio 54, improved 
by premises No. 4024 13th Street, N. W., Washington, D. C., 
for the sum of Twelve Hundred and Fifty ($1,250.00) Dol¬ 
lars, less a deposit of Three Hundred ($300.00) Dollars, and 
subject to an existing deed of trust of Four Thousand 
($4,000.00) Dollars at 5 per cent due March 30, 1940, with 
adjustment of taxes, interest, rents and insurance to be 
made as of January 1,1938; and it is further Ordered, Ad¬ 
judged and Decreed, That judgment in favor of said in¬ 
terveners be entered against William J. Hollway, plaintiff 
and cross-defendant, Helen Camp, defendant and cross- 
plaintiff, and Lillian F. Hollway and Austin E. Hollway, 
cross-defendants, in the sum of Three Hundred Twenty- 
four and 15/100 ($324.15) Dollars, as costs expended by 
the interveners in the United States Court of Appeals; the 
costs incurred by the interveners in this Court to be taxed 
by the Clerk, and in addition thereto the cost of the Receiv¬ 
ership being Thirty ($30.00) Dollars as premiums on Re¬ 
ceiver’s bond and Eighty-eight. ($88.00) Dollars Receiver’s 
Commissions; the said interveners to receive credit in the 
settlement of said sale for Twenty-nine and 19/100 ($29.19) 
Dollars and Thirty-one and 29/100 ($31.29) Dollars for land 
taxes for the second halves due in 1937 and 1938, respec¬ 
tively, and paid by the interveners; and that said interven¬ 
ers retain all and any rents and income received from said 
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premises No. 4024 13th Street, N. W., Washington, D. C., 
and the Receiver Vincent L. Toomev shall pay unto the 
interveners all and any rents received by him less all and 
any costs and expenses incurred by him in the maintenance 
of said real estate. 

By the Court, 

DAVID A. PINE 
Justice. 

Seen: 

JACOB N. HALPER 
VINCENT TOOMEY 
LEONARD J. GANSE 

150 Endorsed: Filed Mar 27 1942 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia 

Equity No. 66,679 

William J. Hollway, Plaintiff, 
v. 

Helen Camp, et al., Defendants. 

Notice of Appeal 

Notice is hereby given this 27th day of March, 1942, that 
Helen Camp, defendant and cross-plaintiff herein, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 6th day of March, 1942 in favor of Vaseleos P. 
Canelacos and Zaharo P. Canelacos, interveners, against 
said Helen Camp, defendant and cross-plaintiff, William J. 
Hollway, plaintiff and cross-defendant, Lillian F. Hollway 
and Austin E. Hollway, cross-defendants. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Helen Camp, 
defendant and cross-plaintiff 
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The Clerk will please mail copy of 
this notice to: 

Vincent L. Toomey, Esq., 

Attorney for Vaseleos P. Canelacos 
and Zaharo P. Canelacos, Interveners, 

1015 - Fifteenth Street, Northwest, 

Washington, D. C. 
and 

Jacob N. Halper, Esq., 

Attorney for 'William J. Hollway, Plaintiff and 
Cross-Defendant, and 

Lillian F. Hollway and Austin E. Hollway, 
Cross-Defendants, 

Investment Building, 

15th and K Streets, Northwest, 

Washington, D. C. 

Memorandum 

March 27 1942 

Bond on appeal for $250.00 filed. 


151 Endorsed: Filed Apr 25 1942 Charles E. Stewart, 
Clerk 

Statement of Points 

1. The Court below erred in overruling the Motion of 
Helen Camp, defendant and cross-plaintiff, for Supple¬ 
mental Findings of Fact and Conclusions of Law, and for 
a Final Judgment in her favor in the cause. 

2. The Court below erred in refusing to further consider 
the case on the facts and merits, after the Mandate of the 
United States Court of Appeals was filed in the cause. 

3. The Court below erred in holding that it was foreclosed 
and precluded by the Mandate of the United States Court 
of Appeals from hearing further evidence, and from making 
Supplemental Findings of Fact and Conclusions of Law, 
and from entering a Final Judgment in favor of defendant 
and cross-plaintiff, Helen Camp, in the cause. 

4. The Court below erred in holding that it was precluded 
by the Mandate of the United States Court of Appeals for 
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the District of Columbia from finding that Helen Camp, 
defendant and cross-plaintiff herein, was in fact and 
152 law not in default under the Deed of Trust executed 
and delivered by her to secure William J. Hollway 
for the purchase price of the property. 

5. The Court below erred in holding that it was precluded 
by the Mandate of the United States Court of Appeals for 
the District of Columbia from finding that there was no 
right to foreclose the right, title and interest of defendant 
and cross-plaintiff, Helen Camp, in the property. 

6. The Court below erred in entering the Order on Man¬ 
date of the United States Court of Appeals, filed March 6, 
1942. 

7. The Court below erred in charging Helen Camp, de¬ 
fendant and cross-plaintiff herein, with certain costs and 
certain receivership expenses. 

8. The Court below erred in other rulings on matters of 
law, apparent on the face of the record herein. 

LEONARD J. GANSE, 

CARL F. BAUERSFELD, 
Attorneys for Helen Camp, 
Defendant and Cross-Plaintiff, 
726 Jackson Place, Northwest, 
Washington, D. C. 

Service of copy of the foregoing Statement of Points is 
hereby acknowledged this 25th day of April, 1942. 

VINCENT L. TOOMEY, T.M.T. 
Attorney for Vaseleos P. Canelacos 
and Zalnaro P. Canelacos, 

Internenors Herein. 

JACOB N. HALPER 
By MARY MASON 
Attorney for William J. Hollway, 
Plaintiff and Cross-Defendant, 
and Lillian F. Hollway and 
Austin E. Hollway, Cross- 
Defendants . 
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IN THE 


I 


United States Court of Appeals 

for the District of Columbia. 


No. 8277 


HELEN CAMP, Appellant, 

v. 

VASELEOS P. CANELACOS and ZAHARO P. 
CANELACOS, Appellees. 


BRIEF ON BEHALF OF APPELLEES 


Jurisdictional Statement. 

These appellees contest the jurisdiction of this Court 
to entertain this appeal. It is definitely an attempt to ap¬ 
peal an appeal, or to re-hear and re-open an appeal, which 
has already been fully determined upon its merits. Vase- 
leos P. Canelacos and Zaharo P. Canelacos, Appellants vs. 
William J. Hollway, Helen Camp, Lillian F. Hollway and 
Austin E. Hollway, Appellees, Appeal No. 7800 of this Hon¬ 
orable Court. 

Counter-Statement of Case. 

Vaseleos P. Canelacos and Zaharo P. Canelacos were ap¬ 
pellants in Appeal No. 7800. William J. Hollway, Helen 
Camp, Lillian F. Hollway and Austin E. Hollway were ap- 
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pellees in said Appeal No. 7800. In this Appeal No. 8277, 
Helen Camp is the appellant and Vaseleos P. Canelacos and 
Zaharo P. Canelacos are the appellees. The Hollways 
never undertook or demonstrated any objection to the final 
decree on the mandate in the lower court, and are there¬ 
fore not parties to this appeal. 

The entire subject matter of this appeal is represented 
by a certain piece of real estate located at Number 4024 
13th Street, Northwest, in the City of Washington, District 
of Columbia. The appellees were the purchasers of this 
property at a public auction on December 20, 1937, and the 
appellant was the foreclosed owner of the property. The 
Hollways, between them, were trustees under the deed of 
trust as well as the beneficial owners of the trust, being 
William J. Hollway and Lillian F. Iiollway, his wife, while 
Austin E. Hollway, a son, was an accommodation owner, 
and the grantor of the property in a deed when Helen Camp, 
appellant in this appeal was conveyed the property. 

Helen Camp failed to meet her payments due under the 
second deed of trust at the rate of $50.00 a month, and on 
October 15, 1937 she paid only one-half the installment due 
and told Mr. Hollway she would not pay any more. (State¬ 
ment of Evidence R. in App. No. 7800 P. 81, Line 15.) Mrs. 
Camp persisted in not paying and the property was there¬ 
after offered for sale at public auction on December 20, 
1937. The total arrears in payments when the property 
was sold on December 20, 1937 was two and one-half in¬ 
stallments at $50.00 per installment. (R. p. 82 Line 15.) 
Mrs. Camp was also in arrears for her taxes, being one-half 
of taxes for 1937 and one-half for 1938. (R. pp. 117-118.) 
Both of these defaults were in violation of the terms of the 
deed of trust. (R. p. 98.) 
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On December 30, 1937 Mrs. Camp sent a letter to Mr. 
and Mrs. Canelacos directing them to take possession of the 
property, and assume all the burdens of ownership, prem¬ 
ises consisting of two-family dwelling, the heat, electricity 
and gas being the obligation of the owner. Copy of the 
letter is as follows (R. p. 21): 

“United States 
Department of the Interior 
Office of the Secretary 

Washington 

December 30, 1937 

Purchaser of property at 4024 13th Street N. W., 

1306 Shepherd Street, N. W., 

Washington, D. C. 

Sir: 

Having called at your home December 28, and having 
telephoned December 29, without any avail I take this I 
method of notifying you that the gas and electric me¬ 
ters will be discontinued December 31 all in readiness 
for you to take over this property January 1, 1938. 

May I add here that you are taking over two of the 
best tenants I have had in my experience of renting. 

Wishing you luck with your recent purchase, I am 

Respectfully, 

/s/ (Mrs.) Helen L. Camp.” 

Mrs. Camp had received pre-paid rents from her two 
tenants in the building and never made any adjustment 
with Mr. and Mrs. Canelacos or informed them of this con¬ 
dition. One tenant was paid until January 15,1938 and the 
other until February 1, 1938. (R. p. 85 Line 23.) 

Mrs. Camp never appeared at the auction sale, or in any 
wise protested the said sale until she filed a cross-bill on 
May 10,1938. (R. p. 29.) In the cross-bill, Mrs. Camp avers 
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that the Hollways purported to foreclose her property by 
sale at public auction on December 20,1937, and the posses¬ 
sion of said property was taken from her. (R. p. 33 Par 8.) 
This averment, although under oath, is at total variance 
with the fact that Mrs. Camp had directed Mr. and Mrs. 
Canelacos to take possession of the property as disclosed 
by her letter to them dated December 30,1937. (JR. p. 21.) 

In Appeal No. 7800 a complete record was hied consist¬ 
ing of 127 pages, and this Honorable Court carefully con¬ 
sidered the entire matter after the filing of the briefs and 
argument on behalf of the appellants and all the appellees. 
Mrs. Camp was represented by the same counsel, Leonard 
J. Ganse, Esquire, who represented her for a long time prior 
to the auction sale on December 20, 1937 (R. p. 81 Line 9; 
R. p. 81 Line 36) and who was in consultation with Mrs. 
Camp on several occasions concerning transactions relat¬ 
ing to this property. 

This Court reversed the lower court and gave Mr. and 
Mrs. Canelacos the right to complete their ownership by 
the process of specific performance, together with such dam¬ 
ages as they might have actually suffered. Mrs. Camp 
never filed any cross-appeal and the brief filed by her at¬ 
torney in the case contains no particular stress on her pres¬ 
ent contention that she was not in default of her payments. 
In fact, there was a motion filed in this Court for re-hear¬ 
ing after the case had been determined by the Court upon 
its merits. Then, and only then, was stress for the first 
time made on the subject of not being in default of her pay¬ 
ments. This question of not being in default represents 
substantially six of the errors complained of by Mrs. Camp 
in this Appeal No. 8277. The other error assigned by Mrs. 
Camp is that she should not be held responsible for the 
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cost of the receivership. The facts concerning the receiver-] 
ship are these: Mrs. Camp in her cross-bill prayed for the 
appointment of a receiver for the property. (R. p. 34 Pray¬ 
er No. 5.) Mrs. Camp was the only one to plead and subse¬ 
quently requested the appointment of a receiver. Mr. and 
Mrs. Canelacos actually opposed the appointment of a re¬ 
ceiver, and Mr. Justice Adkins appointed Vincent L. Too- 
mey, Esquire, as receiver upon the understanding that it 
would not interfere with his duties as attorney for Mr. and 
Mrs. Canelacos. The receiver declined to collect the rent¬ 
als, although he had given bond, but supervised the collec-j 
tion of the rents and saw to the application of the moneys 
for taxes, interest, etc., by Mr. and Mrs. Canelacos. On 
June 29,1940, Mr. Justice Pine was informed by Mr. Leon¬ 
ard J. Ganse, Esquire, that Mr. Toorney had declined to col¬ 
lect the rentals from the period of his appointment in June j 
of 1938 to that time. Mr. Justice Pine thereupon informed 
Mr. Toomey that he just had to collect the rentals. So, 
starting from that time the receiver did receive the rentals 
amounting to a total of $880.00, and incurred a bond pre¬ 
mium for three years amounting to a total of $30.00. Mr. | 
and Mrs. Canelacos in pursuance to the mandate of this | 
Court requested that the cost of the receivership, to-wit: 
$88.00 for commissions to the receiver and $30.00 for the 
cost of the bond be included as actual damages and they 
were so included by Mr. Justice Pine in the final order on 
the mandate. (R. in Appeal No. 8277 p. 11.) If all the rents 
had been collected by the receiver, covering a period of four 
years and nine months, to-wit, from January 1, 1938 to this 
day, September 10, 1942, amounting to a total of $4,560.00, 
the receiver would have been entitled to $456.00. As it is 
the receiver has now incurred a four year premium on his 
bond as receiver because of the delay incidental to the tak¬ 
ing of this unnecessary appeal. 
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i There are no other questions presented by this alleged 
appeal. 

This Court prior to the hearing of the same on appeal 
granted appellant’s motion to advance the cause for hear¬ 
ing because it involved title to real estate and because there 
was, and still is, an overdue deed of trust upon the prop¬ 
erty. This overdue deed of trust is most jeopardizing to 
everybody’s interests because the property could be fore¬ 
closed and the efforts, undertakings and moneys of Mr. 
and Mrs. Canelacos entirely wiped out. There is no super¬ 
sedeas bond filed in the case and Mr. and Mrs. Canelacos 
are unable to refinance the property because of the pend¬ 
ing cloud upon the title of the property. Mr. and Mrs. 
Canelacos are without any redress for the delays and losses 
resulting from this unnecessary appeal, except those pro¬ 
vided by Rule 23 of the rules of this Honorable Court, and 
their proof of damages which must be submitted upon a re¬ 
turn mandate to the lower court in this second appeal. 

The decision of this Honorable Court in the previous ap¬ 
peal in this case, has been selected by the editor of the Amer¬ 
ican Law Reporter, as the editorial case covering the ques¬ 
tion of a trustee and his right to sell the property when he 
has a beneficial interest in the debt. (Vol. 138 p. 1010.) 

ARGUMENT. 

Rule 23 of this Honorable Court reads as follow’s: 

• “Rule 23. When Appeal Taken Merely for Delay; 
Interest, Damages and Double Costs May be Imposed. 
In all cases where an appeal delays proceedings on the 
judgment of the lower court, and appears to have been 
sued out merely for delay, damages at a rate not ex¬ 
ceeding 10 per cent, in addition to interest, may be 


7 


awarded upon the amount of the judgment, and double 
costs may be imposed. No such judgment shall be en¬ 
tered unless claim therefor is made by appellee in his 
brief or appellant is afforded reasonable opportunity 
to be heard on this issue.” 

The appeal is obviously taken for the purpose of delay. No 
cross-appeal was filed in Appeal No. 7800 so as to single 
out the issue that Mrs. Camp was not in default at the time 
of the foreclosure. And, even if Mrs. Camp had not been 
in default at the time of the foreclosure, her conduct estops 
her from protesting the sale at such a belated hour. This 
Court said in Appeal No. 7800, quoting from American Law 
Reports, Vol. 188 p. 1012 Line 16: 

“It does not appear that Camp made any objection to 
the sale until 5 months later, when she filed a cross¬ 
complaint in this suit. She not only failed to object to 
the sale, which she knew was to be held, but afterwards 
expressed to appellants her approval of it. They there¬ 
upon moved into the house and made repairs.” 

Mrs. Camp filed her motion for re-hearing in this Court, 
and, this Court denied the petition with the following com¬ 
ment: 

“The petition of appellee Helen Camp for a re-hear¬ 
ing urges that she was not in default at the time of the 
foreclosure sale. This contention appears to be with¬ 
out merit. However, we do not rule upon it, because 
it was not among the points which the appellee argued 
on the appeal. The petition for rehearing must be de¬ 
nied and it is 

“So ordered.” 

Mrs. Camp is now endeavoring to obtain the benefits of a 
cross-appeal on a second direct appeal. The only mention 
made in the Conclusions of Law signed by Mr. Justice Pine 
concerning installments due by Mrs. Camp is contained on 
Page 61 of the Record in Appeal No. 7800, Paragraph 3, 
which reads as follows: 
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“That said Helen Camp is indebted to William J. Holl- 
way for the monthly installments accrued and to accrue 
under said second deed of trust.” 

and the only mention made in the final judgment (R. App. 
No. 7800 p. 64 Line 19) reads as follows: 

“Adjudged, Ordered and Decreed that said Helen 
Camp is indebted to William J. Holhvav for monthly 
installments accrued and to accrue under said second 
deed of trust.” 

Mrs. Camp herself acknowledges that she was indebted 
on the note as of January 1, 1938 for a balance of $1241.58 
(R. p. 30 Par. 4), whereas Hollway claimed the sum of 
$1260.32 (R. p. 5), a difference of about $19.00. Mrs. Camp 
never tendered any amount at any time in an effort to re¬ 
deem her position. She could not attempt to redeem with¬ 
out a seasonable tender, according to the language contained 
in the Annapolis Co. vs. Wardman, 59 App. D. C. 321 (1930): 

“But a further and more important objection is found 
in the lack of equity contained in this bill. Plaintiff 
company, having interposed no objection to the sale, 
is now in a position analogous to that of a mortgagor 
seeking redemption of the premises after sale under a 
mortgage. It is an elementary principle of equity that 
before a mortgagor, under those circumstances, is en¬ 
titled to redeem, he must tender payment of the obli¬ 
gation in full, which it was sought to discharge by the 
foreclosure of the mortgage. Until this is done, the 
party seeking redemption has no standing in equity. 
‘He who seeks equity must do equity.’ ” 

The law controlling this Appeal No. 8277 is the law made 
and established in Appeal No. 7800. That case rendered 
every issue raised, or that could be raised, res judicata. 

This Court passed upon this contention in the case of 
Mackall v. Willoughby, 6 App., D. C., 125 reading from p. 
126: 
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‘‘This case has been in this court upon two former ap¬ 
peals. On the last appeal this case was considered on 
its merits as disclosed in the proof, and this court then 
made a definitive decision of the questions presented 
on the record, resulting in a reversal of the decree ap¬ 
pealed from, with costs to the appellant, and remand¬ 
ing the cause to the court below, with directions to en¬ 
ter a final decree in accordance with the opinion of this 
court filed. The decree of this court was duly entered, 
declaring the decree appealed from reversed, and re¬ 
manding the cause for the final decree by the court be¬ 
low, in accordance with the opinion. By the opinion 
and decree thus made, the litigation between the par¬ 
ties was finally terminated on the merits; and the man¬ 
date of this court was issued as directed, and the court 
below passed a final decree in pursuance of that man¬ 
date. 

It is from that decree that the present appeal is taken. 
The appellee has moved to dismiss the appeal, upon 
the ground that the present appeal presents no new 
question for decision, and that the litigation is con¬ 
cluded so far as this court is concerned.” 

And again, reading from p. 127 Line 4: 

“It is a well settled principle in the practice of appel¬ 
late procedure, that an appeal will not be entertained 
from a decree entered in the court below in exact con¬ 
formity to the mandate of the appellate court issued 
in the same case upon a previous appeal. There must 
be an end for appeals as for all other proceedings; and 
while it is true, that if, in the course of the execution 
of the decree, after its entry, either party is aggrieved 
by what may have been done in such execution, he may 
appeal from the final decree in that behalf; such an ap¬ 
peal will bring up for review only the proceedings sub¬ 
sequent to the mandate. Stewart v. Salamon, 97 U. 
S. 361. Where such an appeal is taken from a decree 
passed in pursuance of the mandate of an appellate 
court, the latter will, upon motion of the appellee to 
dismiss, simply examine the decree entered by the court 
below, and if that decree conforms to the mandate sent 
down, dismiss the appeal with costs. Mackall v. Rich¬ 
ards, 116 U. S. 45. But if the decree entered below 
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does not conform to the mandate, the case will be re¬ 
manded with appropriate directions for the correction 
of the error. Stewart v. Salamon, supra.” 

CONCLUSION. 


These appellees urge: 

1. That the penalty provided by Rule 23 of the rules of 
this Honorable Court be imposed and enforced against the 
appellant, Helen Camp. 

2. That the appeal be dismissed or denied and the case 
remanded back to the lower court to enter a final decree on 
the mandate therewith. 

Respectfully submitted, 

VINCENT L. TOOMEY, 
Attorney for Appellees. 




